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Supreme Court of Appeals of Virginia 
AT RICHMOND 
Record No. 4580 
VIRGINIA: 
In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on 
Wednesday the 29th day of February, 1956. · 
FRANK RANDOLPH CALDWELL, JR., Plaintiff in error, 
against 
COMMONWEALTH OF VIRGINIA, Defendant in error. 
From the Corporation Court of the City of Norfolk, Part Two 
Upon the petition of Frank Randolph Caldwell, Jr., a writ 
of error and siipersedeas is awarded him to a judgment ren-
dered by the Corporation Court of the City of Norfolk, Part 
Two, on the 14th day of November, 1955, in a prosecution by 
the Commonwealth against the said petitioner for a felony; 
upon the petitioner, or some one for him, entering into bond 
with sufficient surety before the clerk of the said Corporation 
Court in the penalty of three hundred fifty dollars, with condi-
tion as the law directs, but said supersedeas, however, is not 
to operate to discharge the petitioner from custody, if in cus-
tody, or to release his bond if out on bail. 
2 Supreme Court of Appeals of Virginia 
RECORD 
To any of the Police Officers of the City of Norfolk: 
WHEREAS, Sgt. E. A. Caminatti, No. , hereinafter called 
complainant, of the City of Norfolk, has this day made com-
plaint and information on oath, before me, 0. C. Powell, a 
Justice of the Peace of said City, that on the 22 day of Oct. 
1955, in said city Junior Caldwell hereinafter called accused, 
did unlawfully and feloniously Vio. Section 46-189 Strike, 
Collide Assault with an automobile Judy K. Rivard, and leave 
the scene of the accident ·without giving bis name, or address 
or Lie. No. Place 21 St. in front of Sears Roebuck and where-
as I see good reason to believe that an offense has been com-
mitted: 
These are, therefore, in the name of the Commonwealth of 
Virginia, to command you forthwith to apprehend and take 
before the Police Justice of said City, in the Police Court 
Part II thereof, the body of the said accused to answer said 
complaint, and to be further dealt with according to law; 
And moreover, upon the arrest of the said accused, by 
virtue of this warrant, I command you in the name of the 
Commonwealth of Virginia, to summon to appear at the 
same time and place to testify as witnesses on behalf of the 
Commonwealth touching the matter of said complaint, the 
above named complainant and the following persons: 
and have there and then this warrant with your return there-
on. 
Given under my hand and seal this 22 day of October, 1955. 
0. C. POWELL 
Justice of the Peace (Seal) 
Upon hearing the evidence on the foregoing charge, the 
above mentioned accused is sent on to the Corporation Court 
of the City of Norfolk No. 2, to the next term thereof, to-wit: 
the first Monday in November, 1'955, to answer any indictment 
found against him and the witnesses above named were 
severally dulv recognized each in the sum of One Hundred 
Dollars payable to the Commonwealth of Virginia, for their 
appearance before the Grand Jury of said Court to give evi-
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dence of said charge, and not to depart hence without leave 
of Court. 
-Given under my hand this 28 day of October, 1955. 
VERNON D. HITCHINGS, JR. 
Police Justice. 
(on back) 
WARRANT FOR FELONY. 
Police Court Part II. 
The Commonwealth 
v. I I I 
Junior Caldwell 
Executed by arresting the within named accused this 22 
day of Oct., 1955, and has delivered a copy of this warrant to 
the defendant. 




Complaint Was N otifi.ed. 
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Be it remembered that on this 28th day of October, 1955 
Frank Randolph Caldwell, Jr., Principal and Ralph W. & 
Katherine L. Everett (property) Surety, of said city, per-
sonally came before the Police Justice of said city, and jointly 
and severally acknowledged themselves indebted to the Com-
monwealth of Virginia in the sum of $1,000.00, of their goods 
4 Supreme Court of Appeals of Virginia 
and chattels and lands and tenements to be levied, and for the 
use of the Commonwealth to be rendered, waiving the benefit 
of their homestead exemption as to said obligation; 
Yet upon the condition that the said principal shall per-
sonally appear before the Corporation Court No. 2 of said 
city at the next term thereof, to-wit, on the first Monday in 
November 1955, to answer charges against him of Vio. Sec. 
46-189 State Code and at such other time or times to which 
said proceedings may be continued or further heard; and shall 
not depart therefrom without leave of said Court; this recog-
nizance to remain in full force and effect until said charge is 
finally disposed of or until it is declared void by order of said 
Court. Take and acknowledged before me in said City the day 
and year first above written. 
VERNON D. HITCHINGS, JR. 
Police Justice of the City of Nor-
folk. 
Vv e, the undersigned, above named pTincipal and suTety, 
jointly and severally acknowledge the above obligation and 
the undersigned surety solemnly swears to the following state-
ments in justification of his said surety. 
1. My occupation is ContractoT 2. Business address 1028 
Philpotts Road Norfolk, Va. 
3. I own in fee simple real estate generally described as 
follows : ...... room house and lot size ........ No. 307 W. 
McGinnis Circle, Princess Anne County, Virginia, which was 
purchased by me from McGinnis Industrial Ct., Inc., on or 
about 30th day of June, 1954, for the sum of $1,500.00, re-
corded in D. B. 364 Page 69. 
4. The said Teal estate is now assessed for taxation on the 
land books of the County of Princess Anne, Virginia in my 
name, for the sum of $1,650.00. 
Checked by-Tax Receipt 3190 
5. There are no liens or encumbrances on said real estate 
save as follows: $8,000.00. 
6. My other indebtedness does not exceed $9,000.00. 
7. I am contingently liable on .... bonds or recognizances, 
aggregating the sum of $ ...... . 
... 8. There are no unsatisfied judgments against me in any 
the courts of this Commonwealth, nor any scire f acias out-
standing to the best of ~y know ledge. 
Pursuant to Chapter 336 Act 1954, of the General Assembly 
of Virginia, non-appearance before a Court of record, in ac-
Frank Randolph Caldwell, Jr., v. Commonwealth of Va. 5 
cordance with the conditions hereof, in the case of a misde-
meanor, shall be deemed to constitute a waiver of trial by jury. 
Address 1020 Philpotts Road FRANK RANDOLPH CALD-
N orfolk, Va. WELL JR. (Seal) 
Address 307 ·w. McGinnis 
Circle Princess Anne 
County, Va. 
Address 307 W. McGinnis 
Circle Princess Anne 
County, Va. 
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Principal. 
RALPH W. EVERETT (Seal) 
Surety. 




In the Corporation Court of the City of Norfolk, Part Two. 
The G,rand Jurors of the Commonwealth of Virginia in and 
for the body of the City of Norfolk, and now attending the 
said Court, at its November term, 1955, upon their oaths, 
present that William Jesse Stubbs to-wit on the 22nd day of 
October in the year 1955, in the said City of Norfolk did 
operate a certain motor vehicle, to-wit, an automobile, and 
while so operating said motor vehicle, to-wit, an automobile, 
he, the said William Jesse Stubbs, did then and there with 
the aforesaid motor vehicle, to-wit, an automobile, run into 
and strike one Judy K. Rivard, thereby resulting in bodily 
injury to the said Judy K. Rivard, and he, the said William 
Jesse Stubbs, then and there being the driver of the said 
motor vehicle, to-wit, an automobile, which was involved in -
an accident resulting in bodily injury to the said Judy K. 
Rivard, as afore-said, did unlawfully and feloniously fail to 
stop immediately at the scene of the said accident, or as close 
thereto as was possible without obstructing traffic, and give 
the person struck and injured his name, address, operator's 
or chauffeur's license number, and the registration number of 
the said motor vehicle, to-wit, an automobile, operated by him, 
the said William Jesse Stubbs, and the said William Jesse 
Stubbs, did fail to then and there render reasonable assist-
ance to the said Judy K. Rivard, including taking the said 
Judy K. Rivard to a physician, surgeon or hospital for medical 
or surgical treatment, and that FRANK RANDOLPH CALD-
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WELL, JR., then and there being a witness, passenger and 
occupant in the aforesaid motor vehicle, driven and operated 
by the aforesaid William Jesse Stubbs, in the manner afore-
said, and he, the said FRANK RANDOLPH CALD-
page 4 ~ WELL, JR., well knowing that the said accident 
aforesaid had occured, and well knowing the said 
driver's name, address, operator's or chauffeur's license num-
ber and the registration number of the said vehicle in which 
he was a witness, passenger and occupant, and well knowing 
that the driver aforesaid had failed to stop and was unable and 
unwilling to give to the person struck and injured his, the 
said "William Jesse Stubb 's name, address, operator's or 
chauffeur's license number and the registration number of the 
said vehicle, hei the said FRANK RANDOLPH CALDWELL, 
JR., then and there unlawfully and feloniously, did fail to 
furnish the said driver's name, address, operator's or 
chauffeur's license number and the registration number of the 
said motor vehicle, against the peace and dignity of the Com-
monwealth of Virginia.· 
( on back) 
FELONY. 
Commonwealth of Virginia 
v. 
Frank Randolph Caldwell, Jr. 
INDICTMENT FOR: Violation Title 46-189 of the Code 
of Virginia of 1950, Hit and Run. 
A true bill. 
Judy K. Rivard 
Off. E. A. Caminati 
J. F. Owens 
Mrs. I. J. Bloxom 
R. D. Thompson 
W. J. Groll 
Al Smith 
JAMES R. ............ JR. 
Foreman. 
Frank Randolph Caldwell, Jr., v. Commonwealth of Va. 7 
"\Ve the jury find the defendant guilty as charged in the 
indictment and fix his punishment at $200.00 fine. 
Trial 11-14-55 
Judgment 11-14-55 
MNT Overruled 11-14-55 
Sentence 11-14-55 
CHARLES M. GRAY 
Foreman. 
Stay execution 11-14-55 to 1/13/56. 
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GENERAL DEMURRER TO INDICTMENT. 
And the said Frank Randolph Caldwell, Jr., the defendant 
herein, in his own proper person comes into court here, and, 
having heard the said indictment read, says that the said in-
dictment and the matters therein are, as therein alleged and 
set forth, not sufficient in law to compel him, the said def end-
ant, to answer thereto for the following reasons : 
1. To consider the violation of the last paragraph of Sec. 
46-189, Code of Virginia, 1'950, (Hit and Run Statute), as 
being a separate offense, as is being done in this indictment, 
would make said last paragraph of said statute unconstitu-
tional and void and the indictment should be dismissed as 
not being based on valid law. 
Section 8 of the Constitution of Virginia provides, among 
other things, that a man shall not be compelled in any criminal 
proceeding to give evidence against himself. This provision 
has existed in the Bill of Rights of Virginia as far back as 
June 12, 1776. (Counselrn,arn v. Hitchcock, 142 U.S. 547.) And 
this proYision is not limited to those cases where witnesses 
are called to testify in criminal prosecutions against them-
selves. But the privilege is as broad as the mischief against 
which it. seeks to guard, and insures that a person shall not 
be compelled, when acting as a witness in any investigation, 
to give testimony which may tend to show that he himself has 
8 Supreme Court of Appeals of Virginia 
committed a crime. (Cullen v. Com., 24 Gratt. (65 Va.) 624. 
Wherefore defendant herein prays that this indictment 
be dismissed. 
FRANK RANDOLPH CALDWELL, JR. 




WILLIAM N. EASON, p. d. 
1222 N atioilal Bank of Commerce Bldg. 
Norfolk 10, Virginia. 
Filed November 14, 1955. 
L. BERRY DODSON, JR., D. C. 
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GENERAL MOTION TO QUASH INDICTMENT. 
Frank Randolph Caldwell, Jr., the defendant herein, now 
moves the Court to quash the said indictment and each count 
thereof for that: 
1. The indictment charges no indictable offense. (Bell v. 
Com.-8 Gratt 600) 
The indictment of the defendant herein, alleges that William 
Jesse Stubbs was the driver of the automobile involved in the 
hit and run accident. In Hen,son v. Coni., 165 Va. 829, 1813 
S. E. 438, at page 440, it is held: 
"Under our statute, the driver leaving the scene of an acci-
dent in which his automobile is involved, resulting· in injury 
to person or property of another, constitutes the offense." 
In Her'chenbach v. Com., 185 Va. 217, 38 S. E. (2d) 328, at 
page 329, it is held: 
"In order to be guilty of violating the statute, the driver 
must be aware that harm has been done; it must be present in 
his mind that there has been an injury; and then, with that 
in his mind, he must deliberately go away without making 
himself known.'' 
Frank Randolph Caldwell, Jr., v. Commonwealth of Va. 9 
The indictment alleges that the defendant herein was a 
witness, passenger and occupant of the vehicle involved. In 
the case of Ja1nes v. Coni., 178 Va. 28, 16 S. E. (2d) 296, where-
in the accused was a witness, passenger, occupant and owner 
the Court said : 
"The accused contends that this evidence proves that the 
crimes were committed in his presence and nothing more. 
The fallacy of this contention is that it ignores the fact that 
the owner of the automobile is entitled to control its operation. 
* * * The Trial Court committed no error in holding the ac-
cused guilty as a principal in the second degree. * * * A prin-
cipal in the second degree is one, not the perpetrator, but 
present, aiding and abetting the act done or keeping watch or 
guard at some convenient distance." 
The defendant herein has not been charged with having 
been the driver and actual perpetrator of the offense nor has 
he been charged with being a principal in the second degree. 
In Hagood v. Com,., 157 Va. 918, 162 S. E. 10, 601, it is held: 
''It is necessary for an indictment to set forth all the es-
sential elements of the crime and if any of them are omitted, 
it is fatally defective. If those things therein charged may be 
true, and if the accused may still not be guilty, it is insuffi-
cient.'' 
If the defendant herein was a passenger in the automobile 
involved, as is alleged in the indictment, he could only be 
guilty, if at all, as a principal in the second degree. He has 
not been so charged and the indictment should be quashed. 
FRANK RANDOLPH CALDWELL, JR. 




WILLIAM N. EASON, p. d. 
1222 National Bank of Commerce Building 
Norfolk 10, Virginia. 
Filed November 14, 1955. 
L. BERRY DODSON, JR., D. C. 
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In the Corporation Court of the City of Norfolk, Part Two, 
on Monday the 14th day of November, 1955. 
Frank Randolph Caldwell, Jr., who stands indicted for 
Violation Title 46-189 of the Code of Virginia of 1950, Hit 
and Run, this day appeared in Court pursuant to the terms of 
bis recognizance, and came as well the Attorney for the Com-
monwealth, and the Attorneys for the defendant, said attor-
neys being of the defendant's own choosing, and thereupon 
the defendant, by counsel, moved the Court to quash the said 
indictment for reasons stated in writing, and filed herewith 
and made a part of the record, which motion, being fully 
heard, is overruled, and to the action of the Court in over-
ruling said motion the defendant, by counsel, duly excepted; 
and thereupon the said defendant, by counsel, demurred to 
the said indictment for reasons stated in writing, and filed 
herewith and made a part of the record, and thereupon the 
Attorney for the Commonwealth joined in said demurrer, and 
the said demurrer, having· been fully heard by the Court, is 
overruled, and to the action of the Court in overruling said 
demurrer the defendant, by counsel, duly excepted; whereupon 
the said defendant, upon being arraigned, and after being 
advised by counsel, plead not guilty to the said indictment, 
and thereupon came twenty lawful persons, free from excep-
tions, having been obtained from the Venire Facias, duly di-
rected and issued in accordance with the statute in such cases 
made and provided, and summoned by the Sergeant of the 
City of Norfolk, from which panel the Commonwealth and 
the defendant each alternately struck four, leaving the follow-
ing jury, to-wit: Charles M. Gray, Paul P. Hammock, Walter 
M. Hodges, Joseph S. Hand, Meredith H. Holland, Walter J. 
Kilroy, K. E. Kraemer, F. J. Lockner, Jasper K. McDuffie, 
,J. Parker New, Robert E. Osborne and C. B. Tillett, who were 
sworn the truth of and upon the premises to speak, and at the 
conclusion of the Commonwealth's evidence, thereupon the 
defendant, by counsel, moved the Court to strike the 
page 8 ~ evidence introduced on behalf of the Commonwealth, 
which motion, being fully heard, is overruled, and 
to the action of the Court in overruling said motion the de-
fendant, by counsel, duly excepted, and at the conclusion of 
all the evidence, thereupon the defendant, by counsel, again 
moved the Court to strike the evidence introduced on behalf 
of the Commonwealth, which motion, being fully heard, is 
overruled, and to the action of the Court in overrulino· said 
motion the defendant, by counsel, duly excepted, and having 
fully heard the evidence and argument of counsel the afore-
said jury returned a verdict in the following words': ''We the 
Frank Randolph Caldwell, Jr., v. Commonwealth of Va. 11 
jury find the def en dent guilty as charged in the indictment 
and fix his punishment at $200.00 fine.'' Thereupon the de-
fendant, by counsel, moved the Court to set aside the verdict 
of the jury and grant him a new trial on the ground that said 
verdict is contrary to the law and the evidence, which motion, 
being fully heardi is overruled, and to the action of the Court 
in overruling said motion the defendant, by counsel, duly 
excepted. Whereupon it is considered by the Court that the 
said Frank Randolph Caldwell, Jr. be fined in the sum of 
Two Hundred ($200.00) Dollars, and that he be required to 
pay the costs of his prosecution. Thereupon the said defend-
ant, by counsel, moved the Court for time in which to apply 
for a writ of error to the foregoing judgment, which motion, 
having been fully heard, is sustained, and the execution of the 
foregoing sentence is hereby postponed for the period of sixty 
days, or until the Supreme Court of Appeals of Virginia shall 
deny said writ of error, if prior thereto. Thereupon the At-
torney for the Commonwealth moved the Court that the said 
defendant be required to give a new bail bond, with different 
surety in this cause, the further hearing of which motion is 
continued until tomorrow, the 15th day of November, 1955, at 
12 :00 Noon. 
And the defendant was permitted to depart pursuant to the 
terms of his recognizance. 
* 
page 9 r 11/14/55. 
Com., of Va. 
v. 
* 
Frank Randolph Caldwell Jr. 
Charles M. Gray 
Paul P. Hammock 
'iValter M. Hodges 
Joseph S. Hand 
Meredith H. Holland 
·waiter J. Kilroy 
R. E. Kraemer 
F. J. Lockner 
Jasper K. McDuffie 
J. Parker New 
Robert E. Osborne 
C. B. Tillett 
* * 
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INSTRUCTION C-1. 
The Court instructs the jury that the driver of any vehicle 
involved in an accident resulting in injuries to or death of 
any person or damage to property shall immediately stop at 
the scene of such accident or as close thereto as is possible 
without obstructing traffic and give to the person struck and 
injured, or to the driver or some other occupant of the vehicle 
collided with, his name, address, operator's or chauffeur's 
license number and the registration number of his vehicle. 
The driver shall also render reasonable assistance to any 
person injured in such accident, including the carrying of 
such injured person to a physician, surgeon or hospital for 
medical or surgical treatment. 
The Court further instructs the jury that it shall be the duty 
of any occupant, witness or other person having knowledge of 
such an accident to furnish as much of the information herein-
before required as possible, if the driver is unable or unwilling 
to furnish it. 
Granted 11/14/55. 
J. s. s., JR. 
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INSTRUCTION C-2. 
The Court instructs the jury that if they believe from the 
evidence that the defendant was a witness, passenger or occu-
pant in a motor vehicle driven and operated by William Jesse 
Stubbs, which was involved in an accident resulting in bodily 
injury to Judy K. Rivard, and that William Jesse Stubbs 
did fail to immediately stop at the scene of said accident or as 
close thereto as was possible without obstructing traffic, and 
give to the person struck and injured his name, address, opera-
tor's or chauffeur's license number and the registration num-
ber of the said vehicle, which he was driving, and if they 
further believe that the said defendant knew that the accident 
bad occurred and knew that the driver had failed to stop and 
was unable or unwilling to give to the person struck and in-
Frank Randolph Caldwell, Jr., v. Commonwealth of Va. 13 
jured his name, address, operator's or chauffeur's license num-
ber or the registration number of the said vehicle and if they 
further believe that the said defendant did fail to furnish the 
said driver's name, adtlress, operator's or chauffeur's license 
number, or the registration number of the said motor vehicle, 
or as much of the above information hereinbef ore required as 
possible, then they shall find the accused guilty as charged in 
the indictment and fix his punishment at confinement in the. 
penitentiary for not less than one year nor more than five 
years, or by confinement in jail for not less than thirty days 
nor more than one year, or by fine of not less than $25.00, no:t 
more than $5,000.00, or by both such confinement in the peni-
tentiary or in jail, and such fine. 
Granted 11/14/55. 
J. S.S., JR. 
page 12 ~ 
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INSTRUCTION C-3. 
The Court instructs the jury that the credibility of the 
witnesses is a question exclusively for the jury, and the law 
is that, where a number of witnesses testify, directly opposite 
to each other, the jury is not bound to regard the weight of 
evidence as equally balanced. The jury have the right to con-
sider the appearance of the witnesses on the stand, their man-
ner of testifying and their apparent candor and fairness, 
their apparent intelligence ( or lack of intelligence), their 
means of information, their relationship to any of the parties, 
if same is proved, their interest, if any, in the result of the 
case, their temper, feeling or bias, if any has been shown, 
and from these and all the other surrounding circumstances 
appearing on the trial, determine which witnesses are more 
worthy of credit, and to give credit accordingly. 
Granted 11/14/55. 
J. S. S., JR. 
page 13 ~ 
* * 
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INSTRUCTION D-1. 
The court instructs the jury that the law presumes the 
accused to be innocent until he is proven guilty beyond a rea-
sonable doubt, and if there is upon the minds of the jury any 
reasonable doubt of the guilt of the accused, the law makes 
it their duty to acquit him; and you are further instructed 
that mere suspicion of probability of his guilt, however strong, 
is not sufficient to convict nor is it sufficient if the greater 
weight or preponderance of the evidence supports the charge 
in the indictment, but to warrant his conviction his guilt must 
be proved so clearly beyond a reasonable doubt, that there 
is no reasonable theory consistent with the evidence upon 
which he can be innocent. 
Granted 11/14/55. 
J. S. S., JR. 
page 14 ~ INSTRUCTION D-2. 
The court instructs the jury that where evidence is adduced 
of any statement of the accused, such statement must be con-
sidered as a whole. A part of it cannot be considered and a 
part rejected. The jury must consider all or none. And if 
the Commonwealth uses the declarations of the prisoner, he 
must take the whole together and cannot select one part and 
leave another. 
The court further instructs the jury that they are the sole 
judges of the weight and credit to be given to such evidence. 
Granted 11/14/55. 
J. s. s., JR. 
page 15} 
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INSTRUCTION D-3. 
The ,court instructs the jury that there can be no such thing 
as an aider and abettor unless there is a principal in the com-
mission of the crime; and, it is, therefore, necessary for the 
commonwealth to prove beyond all reasonable doubt that the 
principal is guilty of the offense charged before the jury can 
Frank Randolph Caldwell, Jr., v. Commonwealth of Va. 15 
consider the question as to whether there is an aider or abet-. 
tor. And the jury is instructed that mere presence is not 
sufficient to constitute one an aider and abettor, and that 
whenever reasonable doubt exists as to the intentions of one 
charged as an aider and abettor, he cannot be found guilty 
as an aider and abettor; and the jury is further instructed 
that mere consent is not sufficient to constitute one an aider 
and abettor, but before a defendant charged as an aider and 
abettor in the commission of a criminal offense can be con-
victed, it is incumbent upon the commonwealth to prove be-
yond all reasonable doubt that the defendant so charged as an 
aider and abettor was present and shared in the criminal in-
tent of the principal. 
Refused 11/14/55. 
J. S.S., JR. 
page 16 ~ 
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INSTRUCTION D-4. 
The jury is instructed that mere presence is not sufficient 
to constitute one an aider and abettor, and that whenever rea-
sonable doubt exists as to the intentions of one charged as an 
aider and abettor, he cannot be found guilty as an aider and 
abettor; and the jury is further instructed that mere consent 
is not sufficient to constitute one an aider and abettor, but 
before a defendant charged as an aider and abettor in the 
commission of a criminal offense can be convicted, it is in-
cumbent upon the commonwealth to prove beyond all reason-
able doubt that the defendant so charged as an aider and 




! I J. s. s., JR. 
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INSTRUCTION D-5. 
The court instructs the jury that to constitute an offense the 
accused must be guilty of some overt act or have criminal 
intent to commit a crime and mere presence without more 
is not sufficient. 
Refused 11/14/55. 
J. S. S., JR. 
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In the Corporatio:n Court of the City of Norfolk, Part Two, 
on Tuesday the 15th day of November, 1955. 
* 
On motion of the defendant, by counsel, the motion of the 
Commonwealth that the defendant be required to furnish a 
new bail bond in this cause is further continued for hearing 
until tomorrow morning, the 16th day of November, 1955, at 
9 :30 o'clock A. M. 
* * * 
page 19 ~ 
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In the Corporation Court of the City of Norfolk, Part Two, 
on Wednesday the 16th day of November, 1955. 
* 
This day again came the said defendant, as well as the 
Attorney for the Commonwealth, and the Attorneys for the 
defendant, said attorneys being of the defendant's own choos-
ing, and the motion of the Commonwealth that the defendant 
be required to furnish a new bail bond in this cause, hereto-
fore made and continued on the 14th day of November, 1955, 
and further continued on the 15th day of November, 1955, this 
day having been fully heard, is sustained, and the Court 
doth order that a new bail bond in the penalty of One 
Frank Randolph Caldweil, Jr., v. Commonwealth of Va. 17 
Thousand ($1,000.00) Dollars, with sufficient surety to be 
furnished before the Clerk of this Court, be furnished by the 
defendant in this cause. And thereupon the said Frank 
Randolph Caldwell, Jr., with sufficient surety, entered into 
and acknowledged a new bail bond in this cause, in the pen-
alty of One Thousand ($1,000.00) Dollars, before the Clerk 
of this Court. 
And the defendant was permitted to depart pursuant to the 
terms of his recognizance. 
* * 
page 20 r 
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In the Clerk's Office of the Corporation Court of the City 
of Norfolk. 
BE IT REMEMBERED that on this 16th day Novem-
ber 1955, Frank Randolph Caldwell, Jr., Principal, and Victor 
D. Diggs and J. H. Boone sureties, of said City, personally 
appeared before me W. L. Prieur, Jr., Clerk, Deputy Clerk 
of the Corporation Court of the City of Norfolk, Part Two, 
and who being duly sworn stated that no application has 
been made before said court, or Judge thereof, nor are any 
proceedings pending before said Court or Judge to obtain 
bail on this charge, and thereupon the said parties jointly 
and severally acknowledged themselves indebted to the Com-
monwealth of Virg-inia in the sum of One Thousand Dollars 
($1,000.00) of their goods and chattels and lands and tene-
ments to be levied, and for the use of the Commonwealth to 
be rendered, waiving the benefit of their homestead exemp-
tion as to this obligation. 
Yet upon condition that the said principal shall personally 
appear before the Corporation Court of the City of Norfolk, 
Part Two, on, to-wit: the 13th day of January 1956, at ten 
o'clock, A. M., to answer charges against the said principal 
of violation Title 46-189 of the Code of Virginia of 1950, Hit 
and Run and at such other time, or times, to which the said 
proceedings may be continued or further heard; and shall not 
depart therefrom without leave of said Court; this recogniz-
ance to remain in full force and effect until said charge is 
finally disposed of, or until it is declared void by order of 
said Court, or other competent court, pursuant to the statute 
in such cases made and provided. 
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T.aken and acknowledged before me in said City, the day, 
month and year first above written. 
W. L. PRIEUR, JR., Clerk. 
We, the undersigned, above named principal and surety, 
jointly and severally acknowledge the above obligation and 
the undersigned surety solemnly swears to the following state-
. ments in justification of said surety. 
1. My occupation is Professional Bondsmen. 
2. Business Address ..................................• 
3. I own in fee simple real estate generally described as 
follows : .... -room house and lot size .................... , 
Street No ............... City of ........................ . 
Virginia, which was purchased by me from . . . . . . . . . . . . on 
or about ................ , 19 .... , for the sum of$ ........ . 
4. The ·said real estate is now assessed for taxation on the 
land books of the County City of ........................ , 
Virginia, in my name for the sum of $ .....•.....•... 
5. There are no liens or encumbrances on said real estate, 
save as follows : ........................................ . 
6. My other indebtedness does not exceed $ .......... . 
7. I am contingently liable on . . . . . . . . . . bonds or recog-
nizances, aggregating the sum of $ .•.....•... 
8. There are no unsatisfied judgments against me in any 
of the courts of this Commonwealth, or any scire f acias out-
standing to the best of my knowledge. 
Address 1020 Philpotts 
Phone A.d. L05-0517. 
FR.ANK RANDOLPH C ALD-
WELL JR. {Seal) 
Address 1716 E. Onley RD. VICTOR D. DIGGS. (Seal) 
Phone No ............ . 
Address 2701 Mvrtle Ave. J. H. BOONE. 
Phone No. M.A.26755 
(Seal) 
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NOTICE OF APPEAL AND ASSIGNMENT OF ERRORS. 
To: William L. Prieur, Jr., Clerk of the aforesaid Court: 
The defendant, Frank Randolph Caldwell, Jr., hereby gives 
Notice of Appeal in this case and that he will apply for a writ 
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of error and supersedas and assigns the following errors com-
mitted in the trial of this case : 
1. The Trial Court erred in over-ruling defendant's motion 
to quash the indictment. , 
2. The Trial Court erred in over-ruling defendant's de-
murrer to the indictment. 
3. The Trial Court erred in over-ruling defendant's motion 
to strike the Commonwealth's evidence when the Common-
wealth rested its case. 
4. The Trial Court erred in over-ruling defendant's motion 
to strike the evidence when the defendant rested his case. 
5. The Trial Court erred in granting Commonwealth's in-
structions C-1, C-2 and C-3. 
6. The Trial Court erred in refusing to grant defendant's 
instructions D-3, D-4 and D-5. 
7. The Trial Court erred in refusing to further instruct the 
jury when so requested by the jury. 
8. The Trial Court erred in over-ruling defendant's motion 
to set the verdict aside as contrary to the law and evidence 
and without evidence to support it. 
page 22 ~ Counsel for the defendant respectfully requests 
that the indictment and all of the papers in this 




WILLIAM N. EASON, 
Counsel for the defendant . 
• • • 
Filed December 30, 1955. 
W. L. PRIEUR, JR., Clerk. 
By L. BARRY DODSON, JR., D. C. 
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In the Corporation Court of the City of Norfolk, on Mon-
day, the 9th day of January, 1956. 
• • • • • 
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This day came the defendant, by counsel, and came as well 
the Attorney for the Commonwealth, and thereupon the de-
fendant, by counsel, moved the Court for additional time in 
which to apply for a writ of error to the judgment in this 
cause heretofore entered herein on the 14th day of November, 
1955, which motion, being fully lieard, is sustained, and the 
execution of the sentence herein is hereby further postponed 
until the 12th day of February, 1956. 
• 
STATEMENT OF FACTS. 
Be it remembered at the trial of the above case on the 
14th day of November, 1955, the defendant moved the Court 
to Quash ·the Indictment on the grounds that the indictment 
failed to charge an indictable offense, which said motion the 
Court over-ruled and to which ruling the defendant duly ex-
cepted. 
And thereupon the defendant Demurred to the Indictment 
on the grounds that the part of the "Hit and Run" Statute, 
upon which the indictment was based is vague, indefinite, in-
valid and unconstitutional, which said demurrer the Court 
over-ruled and to which ruling the defendant duly excepted. 
And thereupon the jury was sworn to try the issue between 
the Commonwealth and the defendant; the Commonwealth to 
maintain the issue on its part, introduced the following wit-
nesses, whose testimony was substantially as hereinafter set 
forth: 
Dr. W. R. Moore, Lt. (jg) MC(USN), testified that he 
examined Mrs. Judy K. Rivard, shortly after she had been 
struck by an automobile on October 22, 1955; that Mrs. Rivard 
suffered slight bruises and abrasions on her right side, as a 
result of the accident and that she required no treatment; 
that Mrs. Rivard was pregnant at the time of the accident 
but that there was no indication of injury to her unborn child. 
Mrs. Judy K. Rivard testified that at or about 
page 2 ~ 3 :00 P. M. 0 'clock on October 22, 1955, she parked 
her car in the Sears Roebuck Parking Lot on the 
North Side of 21st Street in the City of Norfolk, Virginia; 
that 21st Street at this point is a four lane street and runs 
east and west; that she had walked from her car in the park-
ing lot to the pedestrian painted cross walk on 21st Street 
and looked to see if it was safe to cross from the north to 
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the south side of 21st Street, as she was going to Sears Roe-
buck Store which is located on the South side of 21st Street; 
that she observed the traffic situation as follows: that there 
was no traffic on the inside lane headed from east to west ; 
that on the other three lanes there was traffic but that it 
was stopped; that the traffic headed from west to east on the 
south side of the street had stopped to allow pedestrians to 
cross the street and that those pedestrians headed north had 
crossed two lanes on the south side of 21st Street; that they 
had walked half-way across the street from south to north; 
that she had proceeded to walk from the north curb of the 
street, within the pedestrian painted cross-walk, and had just 
started to step into the inside westerly lane when she · was 
struck on the left side of her body by the left front end of a 
Blue Studebaker Automobile which was traveling in a westerly 
direction on 21st Street, at or about 25 to 35 miles per hour; 
that she was within the painted lines of the pedestrian cross-
walk when she was struck; that she was knocked about 12 feet; 
that she received bruises and abrasions on her right side as 
a result of the accident and that she was pregnant at the 
time of the accident. 
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Sears, Roebuck and Company and that he witnessed 
the accident involving Mrs. Judy K. Rivard on 22 October 
1955; that after Mrs. Rivard was struck, Groll ran after the 
automobile for a distance of 25 or 30 feet, yelling to the oc-
cupants of the automobile to stop, at a distance of approxi-
mately 30 feet from the automobile; that the driver of the 
automobile which struck her, immediately jammed his auto-
mobile in second gear and left the scene of the accident at a 
high rate of speed; that Groll secured a description of the 
automobile and the license number and gave these to Officer 
C:amina tti. 
Mrs. I. J. Bloxom testified that she witnessed the accident 
involving Mrs. Judy K. R.ivard on 22 October 1955; that she 
was in the pedestrian cross-walk, a few feet from Mrs. Rivard; 
that after striking Mrs. Rivard, the driver immediately ac-
celerated his car and left the scene of the accident as fast as 
he could go; that Mrs. Rivard was knocked or carried a dis-
tance of approximately 18 feet by or on the right front part 
of the automobile; that the accused, Frank Randolph Cald-
well, Jr., was a passenger in the automobile which struck Mrs. 
Rivard. 
R. D. Thompson testified that he saw the automobile in 
question about three blocks away from the scene of the acci,. 
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dent, being driven south on DeBree A venue in a rapid and 
reckless manner. 
Al Smith testified that he witnessed the accident involving 
Mrs. Judy K. Rivard on 22 October 1955; that the driver 
of the automobile which struck Mrs. Rivard never slowed his 
car down prior to the impact; that upon impact, the driver 
jammed his car in second gear, accelerated his car and left 
the scene of the accident at a high rate of speed and in a 
reckless manner; that Mrs. Rivard was thrown ap-
page 4 ~ proximately 15 to 20 feet by the impact; that it was 
a bright sunny day and that the pavement was dry. 
Officer E. A. Caminatti, Police Officer of the City of Nor-
folk, Virginia, testified that he arrived at the scene of the 
accident at about 3 :10 P. M., and found Mrs. Rivard lying in 
the stre,e,t about 15 feet west of the pedestrian cross~walk; 
that after .investigation, he returned to Police Headquarters, 
and at or about 4:45 P. M., on 22 October, 1955, William Jesse 
Stubbs, Jr. came to Police Headquarters in the City of Nor-
folk, Virginia, to report a stolen automobile. (At this point 
counsel for the defendant requested, and the Commonwealth's 
Attorney agreed, to permit Officer Caminatti to relate what 
William Jesse Stubbs, Jr., told him, in detail.) Officer 
Caminatti further testified that a report had already been 
received by Police Headquarters giving the license number 
and description of the automobile which struck Mrs. Rivard, 
and that it had already been determined that the car in-
volved was owned by William Jesse Stubbs, Sr.; that the car 
that William Jesse Stubbs, Jr. was reporting as stolen, was 
the same car that had struck Mrs. Rivard; that when ques-
tioned, William Jesse S'tubbs, Jr., broke down and admitted 
that he was lying when he said the car had been stolen, and 
that he was driving the car when it struck Mrs. Rivard. 
Officer Caminatti further testified that he asked Stubbs why 
he left the scene of the accident and that Stubbs said that 
Frank Randolph Caldwell, Jr. said that he should leave; 
that Frank Randolph Caldwell, Jr. was a passenger in the 
car with him at the time of the accident. Officer Caminatti 
further testified that Stubbs said that after the accident he 
drove to a section of the City of Norfolk called Atlantic City 
and there parked the car; that Caldwell did not come to 
Police Headquarters with him but had left him 
page 5 ~ downtown, to go back home on Philpotts Road in 
the City of Norfolk, Virginia where he lived with 
his father, Frank Randolph Caldwell, Sr. Officer Caminatti 
further testified that he secured a warrant for the arrest or 
·--
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Frank Randolph Caldwell, Jr. and arrested him at or about 
8 :00 P. M., October 22, 1955; that after being arrested and 
when questioned, Frank Rand,olph Caldwell, Jr. told him that 
he had been expecting the police to come and question him; 
that he was a passenger in the car driven by William Jesse 
Stubbs, Jr. when it struck Mrs. Rivard; that he tried to get 
Stubbs to stop the car at the scene of the accident and that 
he tried to get Stubbs to go back to the scene of the acci-
dent, but that Stubbs refused to do so; that he did not tell 
Stubbs to leave the scene of the accident; that Stubbs parked 
the car in a section of Norfolk called Atlantic City, approxi-
mately 2 or 3 miles from the scene of the accident, and said 
that he was going to a show and then go to Police Head-
quarters and report the car stolen; that he, Caldwell, did 
not go to the show or Police Headquarters with Stubbs, but 
instead left Stubbs downtown and went on home on Philpotts 
Road, in the City of Norfolk, Virginia, where he lived with 
his parents, and told his father about the accident and asked 
his father what he should do and that his father told him that 
he did not know what he should do, if anything. 
And thereupon the Commonwealth rested it's case, and the 
defendant moved the Court to strike the Commonwealth's 
evidence on the grounds aforesaid and that the evidence ad-
duced by the Commonwealth was insufficient to make out a 
-prima facie case, which said motion the Court over-ruled and 
to which ruling the defendant duly excepted . 
.And thereupon the accused, Frank Randolph Caldwell, Jr., 
being of the white race, testified in his own behalf as follows: 
That he was twenty years of age; that he was employed by 
Everett Bros., that he was a passenger in the car 
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. Mrs. Judy K. Rivard, on 21st Street in the City of 
Norfolk, :Virginia, on October 22, 1955, at or about 3 :00 P. 
M., that he tried to get Stubbs to stop the car at the scene 
of the accident, and that he tried to get Stubbs to go back to the 
scene of the accident, but that Stubbs refused to do so; that he 
did not tell Stubbs to leave the scene of the accident; that after 
the accident Stubbs parked the car in a section of Norfolk 
called Atlantic City, approximately 2 or 3 miles from the 
scene of the accident, and said that he was going to a show 
and then go to Police Headquarters and report the car stolen; 
that he did not go to the show or Police Headquarters with 
Stubbs, but instead left Stubbs downtown and went to his 
home on Philpotts Road, in the City of Norfolk, Virginia, 
where he lives with his parents, and that he told his father 
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about the accident and asked his father what he should do 
and that his father told him that he did not know what he 
should do, if anything. 
The defendant then introduced the following witness who 
testified substantially as follows: 
Ralph W. Everett, partner in the firm of Everett Bros., 
Contractors, testified that he had known the accused for ap-
proximately seven years; that he was employed by Everett 
Bros.; that he knew the accused's reputation in the com-
munity in which the accused lived, for truth and veracity 
and for being a law abiding citizen and that the accused's 
reputation for truth and veracity in the community in which 
the accused lived was good and that the accused's reputation 
for l;>eing a law abiding citizen in the community in which the 
accused lived was good. 
Thereupon the defendant rested it's case and no evidence 
was introduced by the Commonwealth in rebuttal. 
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Commonwealth and for the defendant. 
Thereupon the defendant renewed his motion to strike the 
Commonwealth's evidence for the reasons aforesaid, which 
said motion the Court over-ruled and to which ruling the 
defendant duly excepted. 
Thereupon the Court granted instructions C-1, C-2 and C-3 
and instructions D-1 and D-2, and refused instructions D-3, 
D-4 and D-5; and the defendant, by counsel, duly objected 
and excepted to the granting of instructions C-1, C-2 and C-3 
and the refusal of instructions D-3, D-4, and D-5 upon the 
following grounds: The defendant objected to each and 
every one of the Commonwealth's instructions, C-1, C-2 and 
C-3, on the grounds that the indictment failed to charge an 
indictable offense; that the law upon which the indictment was 
based is unconstitutional and invalid and that the Common-
wealth had not adduced sufficient evidence to make out a 
pri1nae f acie case against the accused. Defendant objected 
to the Courts granting Commonwealth's instructions C-1 and 
C-2 on the grounds that they are vague and indefinite and 
that there was no evidence introduced tending to show that 
the accused was guilty of aiding and abetting the driver in 
the commission of the '' Hit and Run'' offense and therefore 
there was no evidence upon which to base Commonwealth's 
instructions C-1 and C-2. The defendant objected to the 
refusal of the Court to grant instruction D-3 on the grounds 
that since the accused was a passenger in the "Hit and Run" 
automobile and not the driver or owner thereof, the only way 
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the accused could be guilty of the "Hit and Run" offense 
would be as a principal in the second degree, therefore de-
fendant's instruction D-3 was proper and should have been 
granted. Defendant's instruction D-4 should have been 
granted for the same reasons as stated for the granting of 
D-3. Defendant's instruction D-5 should have been granted 
as mere presence alone is not enough to convict the 
page 8 r accused of violation of the "Hit and Run" statute. 
The offense is· the failure of the driver to stop the 
automobile involved at the scene of the accident, to render as-
sistance to the party injured and to furnish the information 
required. 
And thereupon the jury retired to consider the case. Prior 
to reaching a verdict the jury returned to the Courtroom 
twice requesting additional instruction from the Court as to 
the legal duty of the accused to furnish information required 
by the "Hit and Run" statute; particularly regarding when 
such information should have been furnished and whether the 
fact that the driver furnished the information to the police 
officer before the accused did, made any difference. No addi-
tional instruction was given by the Court, the Court stating 
that it could not comment upon the evidence. 
The jury returned to the Court the following verdict: 
"We the jury :find the defendant guilty as charged in the 
indictment and fix his punishment at $200.00 fine.'' 
CHARLES M. GRAY, Foreman. 
WHEREUPON the defendant moved to set aside the ver-
dict as contraryto the law and evidence and without evidence 
to support it, which motion the Court over-ruled and to which 
ruling the defendant duly excepted. 
page 9 r JUDGE'S CERTIFICATE. 
I, J. Sydney Smith, Jr., Judge of the Court aforesaid, do 
hereby certify that the foregoing is a true and correct narra-
tive of the evidence of the witnesses and other instances of 
the trial set forth and that instructions C-1, C-2, C-3, D-1 and 
D-2 were granted and instructions D-3, D-4 and D-5 were 
refused. 
I further certify that this statement has been tendered to 
and signed by me within the time prescribed by the rules of 
the Supreme Court of Appeals of Virginia and that this state-
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ment was not signed until due notice had been given of the 
time and place of the signing of the same to the attorney for 
the Commonwealth. 
Date December 28, 1955. 
J. SYDNEY .SMITH, JR., Judge. 
Filed December 28, 1955. 
W. L. PRIEUR, JR., Clerk. 
By L. BERRY DODSON, JR., D. C • 
• • • • 
A Copy-Teste: 
H. G. TURNER, Clerk. 
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